





conflicting ones that seemingly question the very essence
of the purpose behind the enactment of the law. The most
recently apex court judgement in the Vidarbha Ind. Power
Vs. Axis Bank (12 July 2022) wherein the binding
conditionality of NCLT admitting the CIRP moved by a
Financial Creditor was set aside by the Hon. Bench, siding
with the arguments that Section 7(5) (a) of the IBC enables
NCLT to reject an application, even if there is existence of
debt, for any reason that the NCLT may deem fit, for
meeting the ends of justice and to achieve the overall
objective of the IBC, which is revival of the company and
value maximization. In the cited order, the court held that
NCLT can not admit an insolvency application filed by a
FC merely due to the fact that a financial debt exists, and
the CD has defaulted in its repayment. Instead, the bench
opined that the NCLT must consider additional grounds
that the CD may raise against such admission by default.
The interpretation (with the word ‘may’ instead of ‘shall’
in IBC act towards admission of CIRP initiated by FCs
paving the way for the order) could fundamentally impact
the IBC framework at the crucial admission stage itself.
There are apprehensions that many Corporate Debtors
may use the recent judgement to shield themselves from
the IBC proceedings. This in fact can take the IBC to the
road traversed by earlier legislations and their catastrophic
consequences on the economic vigour and lending and
borrowing discipline.
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In the matter of Vidarbha Ind. Power Vs. Axis Bank
(2022), the Supreme Court held that NCLT can not
admit an insolvency application filed by a FC merely
due to the fact that a financial debt exists, and the
CD has defaulted in its repayment.

Some other important IBC related judgements having
wide ramifications in recent times are Asset Reconstruction
Company (India) Ltd. Vs. Tulip Star Hotels Ltd. & Ors.
2022 (Provisions of IBC and rules & regulations framed
thereunder be construed liberally, in a purposive manner to
further the objects of enactment of the statute), Kotak
Mahindra Bank Vs. A Balakrishnan 2022 (a liability in
respect of a claim arising out of a recovery certificate
would be a financial debt within Sec 5(8) of IBC and a
limitation period of three years starts from the date of the
issuance of the recovery certificate), NOIDA authority Vs.
Anand Sonbhadra in Supreme Court 2022 (Lease of land
by NOIDA to Builders does not fall within the ambit of
Financial Debt, to be treated as an Operational Debt) and
the most quoted case of Swiss Ribbons wherein the apex
court affirmed the IBC’s constitutional validity.

Acts like IBC have ensured enactment of speedy laws and
bodies like NCLT/NCLAT which are, in a sense,
Governments within a Government, imperium in imperio,
carrying out governance on behalf of Government in a defined
framework. Let’s hope the spirit of the Code is not diluted.
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