














ARTICLE

held that if Liquidation value is
distributed in accordance with priority
laid down in Section 53, the sales tax
authorities are entitled to pro-rata
payment equivalent to other secured
creditors. Since the Resolution Plans
fails to do that, hence the plan was held
to be invalid.

b. As per S. 53, the payment of
government dues are to be aid at
fifth level and not at par with other
secured creditors. The word
'government dues' is sufficient to
cover secured or unsecured dues.

c. The intention of legislature in
lowering the priority of government
dues cannot be ignored.

d. State law cannot override a Central
law.

e. The judgment ignores the
established proposition laid down in
Ghanashyam Mishra & Sons Pvt Ltd
v Edelweiss Assets Reconstruction
Company that once the Resolution
Plan is approved by the
Adjudicating Authority, the
legislative intent is to freeze all
claims “so that the Resolution
Applicants starts on the clean slate
and is not flung with any surprise
claims”.

7. If the Resolution Plan
ignores the statutory
demands payable to any
State Government or a
legal authority, altogether,
the AA is bound to reject
the Plan.

The basis of this proposition has not
been explained in the judgment.
However, it seems the Court was
swayed by the reasoning that
Resolution Plan is not in accordance
with provisions of Section 30(2)

The grounds of distinction as stated in
Point 6 apply here also.

8. |Resolution Plan must
contemplate dissipation of
those debts in a phased
manner, uniform
proportional reduction or
else the company would
necessarily have to be
liquidated and its assets
sold and distributed.

The basis of this observation is
unexplained in the judgment. Probably
the status of sales tax authorities as
Secured Creditor weighed on their
mind.

This proposition runs contrary to the
scheme of IBC. Government dues have
lower priority as per section 53 and
hence dissipation of their dues in
uniform proportional reduction is not
called for.

9. The CoC, which consists
of financial creditors
cannot secure their own
dues at the cost of statutory
dues owed to any Government
or Govt Authority or for
that matter, any other dues.

The basis of this proposition is also not
explained in the judgment. It seems that
secured creditors status was at
forefront of this conclusion.

This seems to be a sweeping statement,
which may be used by statutory
authorities to claim rejection of
Resolution Plan.
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Conclusion

The Rainbow judgment brings forth the significance of
drafting of any statute. The Review Petition in Rainbow
matter seems to have been filed. Regardless of the fate of
such a Review Petition, it would be necessary to amend
Section 53 of the Code to clarify the position that secured
financial creditors have priority over government dues,
whether secured or unsecured. The following amendments
are suggested.

a. In section 53(1)(b(ii), replace the words “secured
creditor” with “secured financial creditor”;

b. Insection 53(1)(e)(i), add the words “whether secured
orunsecured” at the end.

ARTICLE

It must be borne in mind that operational creditors, other
than government dues, can also be secured creditors.
Rationally, they must be entitlement for payment in
priority to unsecured financial creditors and other
operational creditors including government dues. Their
priority may also be clarified by way of suitable
amendment in Section 53.

Till such time the amendments are brought in, Insolvency
Professionals and their legal teams would do good to
distinguish Rainbow judgment on the lines suggested in
this Article.
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