








recording the satisfaction with regard to the default and the
debt being due from the corporate debtor, any application
under Section 8 of the Act, 1996 made thereafter will not
be maintainable.

In a situation, where the petition under Section 7 of IBC is
yet to be admitted and, in such proceedings, if an
application under Section 8 of the Indian Arbitration and
Conciliation Act, 1996 is filed, the Adjudicating Authority
is duty bound to first decide the application under Section
7 of the IBC by recording a satisfaction with regard to
there being default or not, even if the application under
Section 8 of Act, 1996 is kept along for consideration.

Section 14 of the IBC provides that the adjudicating
authority while admitting the application for insolvency
shall by order declare moratorium for prohibiting the
institution of any proceedings against the CD. This creates
an additional hurdle in arbitrating the disputes arising
during the pendency of the CIRP. In the matter of the
SSMP Industries v Perkan (2019) DRJ 473, it was held by
the High Court of Delhi that until and unless the
proceeding has the effect of endangering, diminishing,
dissipating, or adversely impacting the assets of the
corporate debtor, it would not be prohibited under Section
14(1)(a) of the IBC. However, if continuing the ADR
proceeding is not against the interests of the CD, such

proceedings can continue even after the moratorium.

Consent is the key element of the ADR proceedings.
Parties are bound by the outcome of the ADR
proceedings if they have consented to the same.

Proceedings like mediation, conciliation and expert
determination are not proceedings against the CD.
Consent is the key element of the ADR proceedings.
Parties are bound by the outcome of the ADR proceedings
if they have consented to the same. Besides, under ADR
proceedings no order, which disturbs the priority provided
in Section 53 ofthe IBC, can be passed against CD.

Contribution of ADR to facilitating Cross Border
Insolvency

India's growing global engagement requires the setting up
of an effective Cross Border Insolvency Resolution
Mechanism for timely revival of a faltering enterprise or
improving its realizable salvage value. Where ADR can be
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applied to the various jurisdictions that a CD operates

within, it may facilitate the process in the following manner:

a.  Some disputes will be resolved through ADR and it
will reduce the number of applications filed before
the Foreign/Domestic Adjudicating Authority (AA).

b.  Since one attempt would have been made under
ADR, the compete documents and pleadings
regarding the application can be made available to
AAwithout delay.

c.  AAmay refer to the ADR filings/records to expedite
and facilitate decision making.

d.  RPs may use various tools of ODR/ADR which
could make the process more efficient and improve

value salvaging.

e.  Use of ADR or expert determination to resolve the
valuation disparities and disputed transactions may
reduce the time taken and the work of the AA.

Conclusion

The need for having a robust framework addressing all
issues pertaining to cross-border insolvency has been long
felt. Although various committees constituted by the
Government have highlighted the importance of effective
resolution of Cross Border Insolvencies, the present
framework comprising of Section 234 and 235 IBC are
inadequate to cover all aspects of insolvency. The need for
acomprehensive framework is highlighted by the growing
engagement of Indian Corporates with foreign
counterparties and their increasing multinational

footprints.

While the Model Law is a constructive step taken towards
building such a mechanism, it is also not independent of
various shortcomings. As discussed in the preceding
paragraphs, the Model Law may need to be supported with
the options available under ADR which do not conflict
with the “Core” features of IBC, for improving its
effectiveness.

Money has a time value. More than enhancing recovery,
the value is best saved, if not enhanced, by timely action
and restoration of viability. Where time is of essence and
dispute resolution is necessary for value retention, the
utility of an ADR for various stages of Cross Border
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