














Section 10A provides protection to Corporate Debtor
from Covid-19 induced effect not to Personal
Guarantor: NCLAT

NCLAT, New Delhi has held that the Section 10A has only
one interpretation which is the suspension of CIRP only
for the Corporate Debtor (CD). If the Legislature intended
to prohibit filing of application under Section 95 (1) by a
creditor against the Personal Guarantor, the Chapter III,
Part III of the IBC would have been amended accordingly,
observed the Court.

This judgment came on an appeal filed by the Personal
Guarantor in the case of Amit Jain Vs. Siemens Financial
Services Private Limited wherein it was observed that
Section 10A which provides protection to the CD from the
COVID-19 induced effect by prohibiting initiation of
CIRP against the CD for any default arising on or after
March 25, 2020, would not provide a similar protection to
the Personal Guarantors of the CD. The main contention in
this case was whether the benefit of Section10A could also
be claimed by a Personal Guarantor and an application
under Section 95 be barred for a default which has arisen
after March 25, 2020, till March 24, 2021.

Source: Live Law, August 26, 2022.

https://www.livelaw.in/news-updates/nclat-new-delhi-
insolvency-bankruptcy-code-personal-guarantors-resolution-
professional-corporate-debtor-207619

About 80% of CIRPs with an underlying default of less
than 1 crore were initiated by OCs

As per the latest IBBI data, ~80% of all insolvency
resolution processes with an underlying default of less
than X1 crore were initiated by Operational Creditors
(OCs), while ~ 80% of those with a default of over 10
crore were initiated by lenders. The data further revealed
that small vendors and suppliers initiated 51% of all IBC
cases, while Financial Creditors (FCs) makeupfor the rest.
This trend, according to media reports, is being explained
by some experts as misuse of the IBC by suppliers of CDs
for recovery of their pending dues.

Source: Business Standard, September 07, 2022.

https://www.businesstoday.in/latest/corporate/story/47-closed-
cases-under-ibc-in-liquidation-till-june-ibbi-306068-2021-09-07

www.iiipicai.in

{83}

UPDATES

Liquidation proceedings will take precedence over
recoveries of indirect taxes: Supreme Court

The Supreme Court, in the case of Sundaresh Bhatt,
Liquidator of ABG Shipyard Vs. Central Board of Indirect
Taxes and Customs, has held that Insolvency and
Bankruptcy Code, 2016 will have an overriding effect on
the Customs Act, 1962. “While Customs authorities have
the powers to assess the quantum of dues, it does not have
the powers to initiate recovery of dues under the Customs
Act,” athree-judge Bench headed by the Chief Justice held.
The Bench observed that the Customs dues had to be settled
in accordance with the IBC and the liquidator was the owner
ofthe goods after the initiation of IBC proceedings.

Source: Business Standard, August 27, 2022.

https://www.business-standard.com/article/economy-
policy/ibc-will-have-overriding-effect-over-indirect-tax-
recoveries-rules-sc-122082601213 _1.html
Lenders should provide interim finance to companies
under insolvency: IBBI Chairperson

Shri. Ravi Mital, Chairperson of the Insolvency and
Bankruptcy Board of India (IBBI) has asked lenders to
provide interim finance to companies that are undergoing
insolvency processes. “It is in the interest of the existing
lenders to provide interim finance since improved
valuation would result in better resolution plans and
lenders would benefit since, they are placed high in the
waterfall mechanism,” opined Mital in the latest quarterly
Newsletter of IBBI. Interim finance is a part of CIRP cost
which is given priority in payment over other debts- both
inresolution plan and during liquidation.

Source: The Economic Times, August 26, 2022.

htips://economictimes.indiatimes.com/industry/banking/finance
/ibbi-chairman-nudges-lenders-to-provide-interim-finance-to-
a-company-facing-insolvency-proceedings/articleshow/
93776749.cms
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